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What is Contractual Risk Transfer?

• Contractual Risk Transfer (CRT) is the use of contractual obligations to pass on a 

potential risk to another party.

• Typically, risk is allocated to the party who has the appropriate control over the 

management of the risk

EXAMPLE: A subcontractor assuming the risk for the scope of work they

perform for a General Contractor



Insurance is a means for financing these indemnification costs.

“Belt and Suspenders”

Indemnification provision in the contract (Belt)

Insurance requirements (Suspenders)

Contractual Risk Transfer is accomplished through the use of indemnity agreements,

waivers of subrogation, and other contractual requirements.



Types of Indemnity

Entity agrees to indemnify upstream party for all liability, including cost of 

defense, arising out of performance of services.  

Broad Form Indemnification

Entity agrees to indemnify upstream party for all liability including cost of defense 

arising out of performance of services except the sole negligence or willful 

misconduct of upstream party. 

Intermediate Form Indemnification

Entity agrees to indemnify upstream party for damages arising out of entity’s own 

negligence in performing services. 

Limited Form Indemnification



Understanding where you sit in the contractual chain of risk is key to understanding 

what risks you are taking on and what risks you are passing on. This may look different, 

depending on what industry you’re in and the type of work or service being performed.

The example below shows the normal flow of risk in Construction agreement:

Flow of Risk



Sample “Flow Down” Language



In a Manufacturing agreement, the flow of risk may look very different: 

Flow of Risk



• Understand your organization’s appetite for risk.

• Understand best practices and market norms for your industry group (what’s typical).

• Identify what risks you’re agreeing to take on (whether insurable or uninsurable) and 

what risk you’re passing on.

• Work with your Attorney to set indemnification provisions that align with the above

• Work with your Risk Manager to establish appropriate insurance requirements in 

support of the indemnification

Indemnification Provisions – Considerations



1. Executed Subcontract Agreement, Service Agreement or Purchase Order

✓ Indemnification provisions tailored to work/service being performed in conformance with state requirements

✓ Job and/or service specific insurance requirements

2. Certificates of Insurance

✓ Confirm compliance with all contractual insurance coverage requirements and limits

✓ Current effective dates

3. Copies of all required endorsements and provisions (including but not limited to)

✓ Additional Insured

✓ Waivers of Subrogation

✓ Primary and Noncontributory

✓ Notice of Cancellation

✓ Other Provisions – As Applicable

How do we establish and administer Risk Transfer?

Compliance should be verified prior to any work or services being performed



A Certificate is . . .

✓ A document used to inform a third party that the named insured has certain insurance in 

force at the time of issuance

✓ An informational document only (do not rely on the COI for additional insured coverage)

A Certificate is not . . .

 An insurance policy

 Confers no rights on the certificate holder

 Cannot change or amend the policy

ACORD Certificate





• Additional Insured

• Waiver of Subrogation

• Primary and Noncontributory Coverage

• Notice of Cancellation

• Relevant Exclusions or Limitations?

Key Coverage Provisions & Endorsements



Additional Insured

An additional insured is a person or entity who is not the owner of the policy (i.e. 

Named Insured) but who, under certain circumstances, may be entitled to some of the 

benefits and coverage under the policy.

Additional insured status is used in conjunction with an indemnity agreement between 

the Named Insured (the indemnitor) and the party requesting additional insured status 

(the indemnitee).

For indemnitees, having the rights of an insured under the indemnitor's policy is a way 

of backing up the promise of indemnification.



Waiver of Subrogation

A waiver of subrogation is an acknowledgment by an insurer that it has no right to 

subrogate (i.e. recoup) against a liable third party after it (the insurer) has paid a loss on 

behalf of its insured.



Primary and Noncontributory Coverage

“Primary” designates that one party's liability policy is responsible for responding to a 

claim first before another entity's policy applies.

“Noncontributory” stops the primary party's insurer from seeking contribution from the 

other entity's policy to pay a claim.



What happens when we collect compliant insurance?



What do we risk when we don’t collect compliant coverage?



Building Owner Example
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A building owner hired an HVAC Contractor to service the 

air vents. The contractor dropped a piece of the vent and 

it struck a woman on the head. The contract required that 

the HVAC contractor indemnify the owner, but certificates 

were not collected. The damages owed were slightly over 

$1 million. The HVAC contractor did not have adequate 

insurance and could not fulfill indemnification 

requirements.  

The building owner’s policy did respond, but they were 

now left with a $1 million claim which led to higher 

premiums.  



GC/Subcontractor Example
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ABC Construction subcontracts plumbing services to PJ 

Plumbing. PJ Plumbing subcontracts a portion of those 

services to Ace Plumbing.

When Ace Plumbing incorrectly secures two pipes 

together causing a significant water damage claim, the 

Owner makes a claim against ABC Construction for the 

damage. ABC tenders to PJ, who tenders to Ace. 

However, in this process, it is discovered that PJ 

Plumbing did not pass through ABC’s additional insured 

requirements in their subcontract with Ace. As a result, no 

additional insured coverage applies to ABC under Ace’s 

GL policy. Instead, PJ Plumbing and their insurer are on 

the hook and must defend ABC Construction in the claim, 

as required by their contract.



Manufacturer Example
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XYZ Lighting Solutions manufacturers lighting fixtures 

used in restaurants. They source components from a 

distributer in the US (Components R US) but do not 

require Additional Insured status.  Components R Us 

source some of their components from outside United 

States and were unaware that some of the wiring had 

been known to cause fires.

A fire erupted at one of XYZ Lighting Solution’s customers 

and they were forced to cover the cost of repairs as they 

did not have any recourse from the distributor. 



Questions?
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